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CROSS-BORDER JUSTICE AMENDMENT BILL 2009 

Second Reading 

Resumed from 17 June. 

MR M. McGOWAN (Rockingham) [10.20 pm]: I will not delay the house for too long. The Cross-border 
Justice Amendment Bill 2009 that we are debating tonight is to amend the earlier act that was put in place in 
March last year by the former government. I note that the Attorney General gave some credit to the former 
Attorney General for the instigation and bringing in of the original legislation. The legislation was designed to 
cover some of those remote border regions between Western Australia, the Northern Territory and South 
Australia to ensure that in those areas, where there are people who are often very mobile, there are laws that 
enable the relevant organs of state to deal with those people in relation to predominantly, but not entirely, the 
justice system in those three jurisdictions. The idea was that we would put in place laws that ensured that people 
who moved between those jurisdictions in those remote parts of Western Australia, the Northern Territory and 
South Australia would be able to be dealt with by the court system in any of those jurisdictions. Also, there 
would be the capacity for the Coroners Act to operate across those jurisdictions to ensure that there was a 
seamlessness, if one likes, between the three jurisdictions, where the lines on a map do not mean much. What we 
are trying to do is make it seamless and easy for the administration of justice by the organs of state and also for 
the people who might be the subject of that activity. The former government put the legislation in place. 
Legislation that reflected the Western Australian model was put in place in the Northern Territory and South 
Australia, and the legislation was brought into effect early last year. 

Some problems have arisen, and that is why this amending legislation has come forward. Those problems are 
reasonably minor, I suppose. They relate to the investigation by the coroner of the death of a person—a death is 
not a minor issue, but it is minor in a technical sense, I suppose—in another state or territory. This legislation 
will allow coroners in a state or territory to investigate the death of a person in another state or territory. There 
are some technical matters concerning the release of a person without charge, rather than being simply released, 
and therefore allowing that person who is released without charge to be dealt with under section 36(1) of the 
head act. There are some other more technical matters that had to be dealt with regarding perhaps some drafting 
mistakes in the original legislation. 

The opposition agrees with the legislation. As I understand it, it is, in effect, legislation that might have had its 
genesis during the Labor period of government—I am referring to the amending bill; obviously, the head bill did. 
Therefore, we do not have a difficulty with what is essentially an administrative matter. This was quite a 
breakthrough piece of legislation, even though it does not affect many people in a global sense. However, having 
been to the lands in the border region between the states and the territory, I can say that it is a very different 
place from here. Therefore, we have to be flexible and different in the way we administer both the laws of the 
land and some of the services that government provides. I do not have a difficulty with the legislation. I am 
speaking on behalf of the shadow Attorney General. I am sure that he does not have a difficulty with the 
legislation. Therefore, the opposition is happy to support it. 

MR C.C. PORTER (Bateman — Attorney General) [10.25 pm] — in reply: I thank the member for 
Rockingham for his comments. As he noted, there are 10 clauses to the Cross-border Justice Amendment Bill 
2009. Only clause 10 is a matter that I would describe as being of substance in what is a quite lengthy original 
act, which the bill seeks to amend and which, as the member for Rockingham pointed out, puts in place a quite 
complicated system of cross-border justice. Whilst it is complicated legislation, it will certainly simplify the 
practice of policing on the borders. 

As the member for Rockingham pointed out, a problem arose. In clauses 1 to 9 of this bill, those problems are 
perfunctory and matters of drafting. However, a problem arose—it was noted by the jurisdictions of South 
Australia and the Northern Territory—and that was with respect to the jurisdiction of the coroner’s court in 
South Australia and in the Northern Territory.  

I will explain very briefly what the nature of that problem is, so that my friend the member for Rockingham is 
put absolutely at ease. In Western Australia, the coroner has a jurisdiction that is, in effect, established by 
sections 3 and 22 of our Coroners Act. Section 22 of our Coroners Act, which is stated in mandatory terms, tells 
the coroner the circumstances in which he must undertake a coronial investigation. That section begins — 

A coroner who has jurisdiction to investigate a death must hold an inquest if the death appears to be a 
Western Australian death and — 

It then lists a number of circumstances. We then cross-reference that with section 3, which is the definitions 
section, and it refers to a person held in care. Section 22 states — 
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A coroner who has jurisdiction … must hold an inquest if the death appears to be a Western Australian 
death and — 

(a) the deceased was immediately before death a person held in care; 

Section 3, the definitions section, refers to a person being held in care, and states — 

(a) a person under, or escaping from, the control, care or custody of — 

(i) the CEO as defined in section 3 of the Children and Community Services Act 2004; 

(ii) the Chief Executive Officer of the department of the Public Service principally 
assisting the Minister administering the Prisons Act 1981 in its administration; or 

(iii) a member of the Police Force; 

The two relevant provisions, section 22 and section 3, in effect, when they are read together, state that the 
Western Australian coroner must hold an investigation into a death if it is a Western Australian death and the 
person was held in care by the people whom I have mentioned. 

Prior to all this legislation coming into place in each of the jurisdictions, a Western Australian police officer, for 
instance, who had gone across the border to apprehend a Western Australian citizen in South Australia would 
have been acting unlawfully. But now, with the institution of this legislation, for the first time ever that Western 
Australian police officer will be acting lawfully. Therefore, the Western Australian citizen whom he has gone 
across the border to apprehend will be held in his care in South Australia. For the first time ever, if one likes, if 
there is a death, that scenario would meet a requirement such that the Western Australian coroner must 
investigate that death. 

The South Australian situation is slightly different. Its Coroners Act states, in effect, in section 21 that its coroner 
must hold an inquest into a death in custody in that state when the death occurred in circumstances in which the 
person was under the control—which is to say held—by a person authorised by the law of that or any other 
jurisdiction. For the first time ever, a Western Australian police officer going across the border into South 
Australia meets the definition of a person lawfully entitled under the law of that jurisdiction—that is, South 
Australia—to hold the person in South Australia. There was a concern that one interpretation of the system that 
was being brought into place would have been that the South Australian coroner would not have jurisdiction to 
investigate a death in circumstances in which a Western Australian police officer went across the border to 
lawfully apprehend a South Australian who had transgressed against a Western Australian law, or a Western 
Australian who had transgressed against a Western Australian law and had gone to South Australia. This 
proposed section, which will become section 139A of our act states — 

This Act does not affect the operation of the Coroners Act 1996 in relation to the investigation of the 
death of a person. 

That is a reference to Western Australia’s Coroners Act. A similar provision will be inserted into the relevant 
legislation in South Australia and the Northern Territory, which does no more than establish absolutely that the 
coronial jurisdictions of Western Australia, South Australia and the Northern Territory are preserved as we 
understand them to have been operating since the institution of each of those relevant acts. That is the only 
substantial clause of the bill but it is the final piece in a jigsaw puzzle, and will allow all of this legislation to 
come into effect and greatly simplify the arrangements for the investigation, apprehension and subsequent 
prosecution of subjects who move across borders. 

Mr M. McGowan: You would have to say that it is a very rare circumstance that we are dealing with. 

Mr C.C. PORTER: It depends how that is measured. I would imagine that these things happen over time. I 
think this legislation was brought in because it happens more often than people might think, but it does happen, 
particularly in the circumstance of coronial jurisdiction. A person may be in a situation in which he dies in the 
custody of a Western Australia Police officer in South Australia. I would imagine that would be very rare. 
Nevertheless, that is the approach that each jurisdiction takes. Each is selectively cautious and jealous of its own 
jurisdiction, and they think about possibilities and not merely things that happen regularly. I thank the member 
for Rockingham for his contribution to the debate. 

Question put and passed.  

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr C.C. Porter (Attorney General), and transmitted to the Council. 
 


